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Legislature May Not Restore By Legislative Enactment 
Suspended Attorney’s License To Practice Law. 


On application for reinstatement by a member of its 
bar who had been suspended by it the Supreme Court 
of Wisconsin was confronted with the question of the 
constitutionality of an Act of the Wisconsin Legislature 
reinstating him as an attorney at law and remitting the 
additional penalty of the costs of the original proceeding 
against him resulting in his suspension imposed by the 
court in its order. At 240 North Western Reporter 441 
the court declares the Act to be unconstitutional, after 
considering quite exhaustively, going back to the early 
English beginnings, and discussing most interestingly, 
the problem of the power of the legislative branch of a 
state government to reinstate an attorney at law sus- 
pended by the judicial branch. It is said that “this statute 
presents an assertion of legislative power without parallel 
in the history of the English speaking people so far as 
we have been able to ascertain.” The enactments of the 
New York Legislature in the cases of John G. Sargent 
(vetoed) and Woodrow Wilson are stated not to be in 
point since each did no more than to extend permissive 
authority to admit to practice. To prescribe required 
qualifications is well within the power of the Legislature 
but “there is no legislative power to compel courts to 
admit to their bars persons deemed by them unfit to exer- 
cise the prerogatives of an attorney at law.” 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its purpose 
is to provide, in systematic and convenient form, brief digests of signifi- 
cant current decisions of the courts, and the more important regulations, 
rulings or opinions of official bodies, which have a bearing on the 
organization, maintenance, conduct, regulation, or taxation of business 
corporations. It will be mailed regularly, postpaid and without charge, 
to lawyers, accountants, corporation ofhcials, and others interested in 
corporation matters, upon written request to any of the company’s 
offices (see next page). 


When it is desired to preserve the Journal in a permanent file, a spe- 
cial and very convenient form of binder will be furnished at cost ($1.50). 
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“Each State of the Union has its 
distinctive laws regarding the ad- 
mission to the state of corpora- 
tions organized in other states or 
countries, and their subsequent 
operations. This has resulted in 
a wide divergence in the legal pre- 
requisites for and conditions per- 
taining to the doing of business by 
a corporation in states other than 
in the one of its creation, * * *. 
The penalties imposed for tech- 
nical failure to comply with such 
prerequisites and other legal con- 
ditions are, in many instances 
drastic and severe. The actual 
money lost by corporations due to 
alleged unwitting violations of the 
laws of different states is undoubt- 
edly very large.” 

Although the above is from a 
letter dated March 15, 1915, from 
the then Federal Commissioner of 
Corporations (an office now abol- 
ished), to the President of the 
United States, it is equally true 
today. It brings out clearly the 
necessity for considering the “dis- 
tinctive laws” of the particular 
state in which the foreign corpo- 
ration contemplates doing busi- 
ness, and that failure to do so may 
bring the corporation in contact 
with a severe and drastic penalty. 
The foreign corporation laws of 
the various states are, to the ex- 
tent here discussed, the same to- 
day as they were seventeen years 
ago, and the numerous decisions 
in the books present uncontro- 
vertable evidence that failure to 
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comply with the statutory condi- 
tions is fraught with danger, even 
though that failure is simply 
technical. 

The words “unwitting viola- 
tions” also deserve attention. Rare- 
ly, if ever, is there a wilful 
violation of the foreign corpora- 
tion laws. Such violations as oc- 
cur result either because of lack 
of proper information on the sub- 
ject, or because officers of a corpo- 
ration, being fully occupied with 
their company’s commercial trans- 
actions, are derelict in complying 
with legal requirements. 

However, whether the violation 
be unwitting, or wilful, or due to 
negligence, or as the result of a 
don’t care attitude, it is neverthe- 
less a violation within the mean- 
ing of the statute, and subjects the 
corporation to whatever penalty is 
therein provided. And there is no 
real reason why a corporation 
should subject itself to these pen- 
alties. The experience of the 
many corporations which have 
done intrastate business without 
proper regard to the foreign cor- 
poration laws is available in the 
decisions to the corporation con- 
sidering the doing of business in 
any particular state or states. From 
this experience and the statutes 
counsel is usually able to deter- 
mine whether the contemplated 
activities of a corporation consti- 
tute intrastate commerce, subject 
to the laws of the state wherein 
such activities will be conducted. 
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Domestic Corporations 


Colorado. 


Director’s liability for corporation’s debts in event there has been 
failure to file corporation’s annual report. Section 2312, Colorado 
Compiled Laws, requires annual reports from corporations within 
sixty days next after January 1 and provides that in case of default 
officers and directors are individually liable for debts of the corpo- 
ration contracted during the year preceding the time when such 
report should have been filed, and until filed, but further provides, 
solely for the protection of directors, that, no report having been 
filed within the 60-day period, any director may make and file such 
within thirty days after the expiration thereof. Here, an action 
was brought on March 5, 1929 against the president, the secretary, 
and a director of a corporation to recover the amount due on a 
promissory note executed by the corporation whose annual report due 
within sixty days after January 1, 1929 had not been filed. Judgment 
was rendered against the president and the secretary but the direc- 
tor’s demurrer to the complaint was sustained and the action against 
him was dismissed. The Supreme Court of Colorado affirms this 
judgment of dismissal from which plaintiff brought error. The court 
says that the action was brought long before the expiration of the 
30-day period open to the director for the filing of the report by him 
and that therefore he was under no liability to the creditor. Jordan 
vs. Campbell, 6 P. (2d) 911. W. D. Wright and W. D. Wright, Jr., 
both of Denver, for plaintiff in error. 


Delaware. 


Filling of vacancies on board of directors by remaining members 
of board. Petition for determination of validity of election of direc- 
tors of a Delaware corporation filed by a stockholder. Beyond say- 
ing that of the four persons named no one “is entitled to be a 
director,” we cover law points only, decided by the Delaware Court 
of Chancery, New Castle County. The Delaware law provides that 
vacancies on a board of directors “shall be filled by a majority of 
the remaining directors, though less than a quorum, unless it is 
otherwise provided in the certificate of incorporation or the by-laws.” 
Here, the by-laws provide that vacancies “may be filled by the 
remaining director or directors, even though less than a quorum.” 
The full board numbered nine; there were two vacancies; at a meet- 
ing of two directors, these undertook to fill the two vacancies; this 
action is conceded to have been ineffective ; however, it was claimed 
that as at a subsequent meeting when four members were present the 
minutes of the previous meeting were read and approved such later 
action ratified the invalid election. It was urged (assuming that the 
ratification was effective) that as there was more than a quorum of 
the whole board left in office, no valid election could be held unless 
a quorum of the whole board was assembled, on the theory that the 
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“a majority of the remaining directors” of the law applies only when 
the board has been reduced below the quorum pi The court 
rules against this contention saying that the law “means that a 
majority of the remaining directors may elect regardless of whether 
a quorum of the board is left in office or not.” The by-law, referred 
to above, is not in conflict, says the court. As to the ratification: 
“If the case (cited in support—In Re Portugese Consolidated Cop- 
per Mines, Ltd., 45 Ch. Div. 16) means to lay down as law the 
proposition that the approval of minutes of a previous meeting 
amounts to a validation of invalid acts done thereat, I cannot sub- 
scribe to it as a general proposition. Of course the reading and 
approval of minutes of a prior meeting may constitute notice to 
the lawfully convened board on what had been assumed to be done 
in behalf of the corporation and so enter as an element of estoppel 
in favor of third persons who dealt with the corporation on the faith 
of the validity of what the approved minutes show. We are here 
dealing, however, with a matter of internal government and as to 
such matters different principles are to be applied.” The holding is 
that the two men “were never lawfully elected to the vacancies.” 
The court declines “to enter upon a consideration of the law and 
facts presented by the prayers for cross-relief,” directed against the 
petitioner here, since it “originates an entirely new matter.” As to 
the questioned validity of the election of the other two directors 
we need not say anything. In the Matter of Chelsea Exchange Cor- 
poration, recently decided, not yet reported. Christopher L. 
Ward, Jr., of Marvel, Morford, Ward and Logan, of Wilmington, 
and David Brady in propria persona, for the petitioner. Hugh M. 
Morris, and William Gresser, of the firm of Gresser, Starr & Walker, 
of New York City, for three of the respondents. 
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Maryland. 


Trusteeship obligation of one who is president and director of a 
corporation and is owner of a large majority of the stock thereof. 
Action by the trustee in bankruptcy of a corporation against the 
president thereof, he being, also, a director and owner of 80% of 
the capital stock, for repayment, for benefit of creditors, of losses 
incurred by the corporation due to alleged fraudulent and negligent 
waste of corporate assets by him. “No fraud appears,”—on the con- 
trary. “Bad judgment, and partial judgment, there may have been,” 
—but not such as to “afford ground for a decree in equity compelling 
him to repay the losses” to the company, holds the Court of Appeals 
of Maryland, affirming the judgment below. Referring to such trus- 
teeship as existed here the court says: “The measure of care and 
prudence required [‘that men prompted by self-interest generally 
exercise in their own affairs’] can hardly be defined accurately, and 
so as to furnish the solvent for all controversies in particular cases 
of complaints against officers and directors. Jt is plain, however, 
that the law does not make an officer or director liable to repay losses 
caused by any and every departure from what the court, after the 
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event, might consider to be good judgment. There must be some- 
thing more. If there be no conscious betrayal of the trust reposed, 
there must be such neglect or misconduct as amounts to a betrayal 
of the trust.” Burkhart vs. Smith, 157 A. 299. Harry D. Kaufman, 
of Baltimore (Moses W. Rosenfeld and Julius Novey, both of Balti- 
more, on the brief), for appellant. Rignal W. Baldwin, Jr., of 
Baltimore (W. D. Macmillan, W. H. Price, Jr., and Semmes, Bowen 
& Semmes, all of Baltimore, on the brief), for appellee. 


Right to pursue innocent stockholder for dividend illegally paid. 
Action is by ancillary receivers for a Delaware corporation against 
the executors of a deceased stockholder thereof for the amount of 
a dividend alleged to have been paid out of capital to its impairment. 
The judgment of the court below for defendants on their demurrers 
is reversed by the Maryland Court of Appeals and the cause is 
remanded. The important questions are: Can an innocent stock- 
holder be required to refund dividends seemingly declared in regular 
course of business out of profits, but actually paid out of capital, 
(1) when the corporation was not insolvent at the time the dividends 
were paid, but subsequently became insolvent, and (2) when the 
corporation was insolvent at the time the dividends were paid? The 
court notes that the first question has been answered in the negative 
by the United States Supreme Court and by the lower Federal courts 
generally, and that the answer of these courts to the second question 
is that before recovery can be had it must be shown that there were 
creditors at the times dividends were paid. “The Federal courts and 
others which have so decided have reached these conclusions because 
they have repudiated the trust fund doctrine as applied to capital 
stock. But that doctrine has been firmly established in Maryland. 
The weight of authority, at least where the trust fund theory pre- 
vails, supports affirmative answers to both questions.” Contentions 
were made that certain provisions of the Delaware corporation law, 
which the court discusses, stand in the way of the conclusions 
reached. The court says: “We do not mean to hold that, if the 
Delaware Statute were as contended by appellees, and were in evi- 
dence, the law of the forum would not prevail in this case. It is not 
necessary here to decide that question.” Bartlett et al. vs. Smith 
et al., 157 A. 586. Reuben Oppenheimer and Hilary W. Gans, both 
of Baltimore (Emory, Beeuwkes, Skeen & Oppenheimer and Brune, 
Parker, Carey & Gans, all of Baltimore, on the brief), for appellants. 
W. Conwell Smith, of Baltimore, for appellees. 


Mississippi. 


Corporation or assignee of notes may not recover on notes given 
for subscription to capital stock. Section 4148 of the Mississippi 
Code, 1930, provides that “A note, obligation, or security of any 
kind given or transferred by any subscriber for stock in any corpora- 

‘ tion shail not be considered, taken, or held as payment of any part 
of the capital stock of the company.” Here, a series of notes was 
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Oklahoma. 
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given in payment on a subscription for capital stock of a corpo- 
ration; with knowledge on the part of the assignee of the purpose 
for which the notes were given, they were assigned by the corpora- 
tion ; three of the notes were paid at maturity ; payment having been 
declined on the fourth note the assignee brought this action on it, 
and prevailed below. The subscriber, subsequent to the assignment 
of the notes by the corporation, had received a dividend and had 
attended a stockholders meeting. The Supreme Court of Missis- 
sippi (Division B), reverses and renders judgment for the appellant- 
subscriber, holding that, under the quoted statute, the note is void 
and unenforceable. The court differentiates cases wherein the cor- 
poration itself or an assignee for value, with knowledge, brings the 
action, and those wherein receivers of insolvent corporations are suing 
for the benefit of creditors, on notes given on account of subscrip- 
tions; under such conditions subscribers are estopped to set up the 
statute as a defense,—creditors are to be protected. Further, the 
court holds that “in that state of facts,” namely, the receipt of a 
dividend, and the attendance at a stockholders meeting, both after 
the assignee had purchased the note, and assignee’s knowledge at the 
time of purchase that the consideration therefor was stock in the cor- 
poration, “certainly there is not,” as contended, “the concurrence of 
the necessary elements of estoppel” to set up the statute as a defense. 
Aldrich vs. Rice, 138 So. 570. V. D. Rowe, of Winona, for appellant. 
W. T. Knox, of Winona, and Denman & Breland, of Sumner, for 
appellee. 


Venue in suit against a domestic corporation. We do not go to 
the merits here. One error assigned is that the Oklahoma venue 
statute that permits a domestic corporation to be sued in any county 
of the state where any part of the alleged cause of action arose when 
taken in connection with the venue statutes applicable to individuals 
and foreign corporations constitutes a denial of the equal protection 
of the laws and so is in contravention of the equal protection clause 
of the 14th Amendment to the United States Constitution. The 
Supreme Court of Oklahoma upholds the court below to the extent 
of sustaining this statute. The court says: “When a corporation 
is organized under the laws of a state, it is deemed to submit itself 
to all the reasonable rules and regulations prescribed by the stat- 
utes of the state, its creator, and under which it was brought into 
existence. Being a creature of the state, enjoying the right to exist 
by the grace of the state, it cannot fundamentally claim the rights, 
benefits, and immunities of a natural person, and must, therefore, 
submit itself to all of the reasonable rules and regulations imposed 
by its creator, and enjoying the unnatural right to exist, there can be 
no injustice to the class generally in permitting it to be sued and 
proceeded against in the courts of this state in jurisdictions other 
than its domicile, while a more restricted rule is applied to natural 
persons.” Owens vs. Clark, 6 P. (2d) 755. 
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Oregon. 


Stockhdlders’ liability on account of unpaid stock subscriptions. 
Action by an architect against stockholders of an insolvent corpora- 
tion (execution issued on a judgment against it having been returned 
unsatisfied, by the sheriff), stock subscriptions not having been fully 
paid, so it was alleged, on account of professional services rendered 
the corporation. The Supreme Court of Oregon affirms the decree 
of the court below for the plaintiff. The court says: “Our Con- 
stitution and statutes are intended to make the indebtedness of every 
stockholdef on unpaid subscriptions liable to be applied in satisfac- 
tion of the indebtedness due any creditor of an insolvent corporation 
after the remedies against it are exhausted, regardless of when or 
in what manner the claim arose.” Defendants claimed that their 
stock was fully paid, relying on a certain resolution, adopted by the 
stockholders and directors, reciting that the stock in question was 
fully paid and nonassessable in consideration of the use of the sub- 
scribers’ names and their services in connection with the organiza- 
tion of the corporation, and, the provision of the code that stock, and 
fully paid and nonassessable stock, may be issued for personal prop- 
erty, the value thereof as fixed by the directors to be conclusive, in 
the absence of fraud. The court says that the record shows and the 
trial court found that “none of the defendants have paid on account 
of their subscriptions ($50,000) any sum in excess of $2,500,” and 
holds, in finding for the plaintiff, that “The good will, prestige, and 
influence of the defendants, as subscribers of the stock of the corpo- 
ration, apparently in order to assist in selling stock to the public, 
would not pay for their stock and fulfill the requirements of the 
constitution and statute,” and “There was nothing of substance 
transferred by the subscribers of the stock to the corporation in 
payment of their stock subscription.” Laing vs. Hutton et al., 6 P. 
(2d) 884. G. M. Roberts and Crews & Codding, all of Medford, for 
appellants. Lewis, Lewis & Finnigan and L. A. Wells, all of Port- 
land, for respondent. 


Virginia. 

Assets of corporation transferred to corporation organized to take 
them over may be followed to satisfy judgment against first corpo- 
ration. Here, a Delaware corporation, operating in Washington, 
D. C., and having an office in Richmond, Va., transferred all of its 
assets and its business to a new Delaware corporation, organized for 
the purpose, the consideration being the assumption of the book- 
record liabilities (“to am amount not exceeding approximately 
$136,000”) and certain other liabilities (on conditional sales con- 
tracts) of the selling company, and certain shares of the capital stock 
of the buying corporation. The old corporation continued to exist, 
with these shares as its assets. Action is against the old and the 
new company for damages on account of the zileged breach of a con- 
‘tract by the former. The lower court found for the plaintiff and 
directed the sale of the stock referred to above (delivered, during 
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the progress of the case, to a receiver appointed by the court) to 
pay the decree and further directed that if the proceeds of such sale were 
insufficient the plaintiff should have execution against the new com- 
pany for the deficiency. The Court of Appeals of the District of 
Columbia modifying the decree (in amount) and then affirming, says 
(on this phase of the matter): “We think an examination of the 
record will sustain the conclusion of the trial court that the sale of 
the assets of the [old] company was in its essence nothing else than 
a continuation of the business of the former company under a new 
name, and we do not think the retention by the [old] company of 
its charter as a corporation of itself tended to make it any the less 
extinct as an active entity, and, in these circumstances, we think its 
assets may be followed in the hands of the new company, and that 
these constitute a trust fund for the payment of the creditors of the 
[old] company.” Col6nial Ice Cream Co. et al. v. Southland Ice 
Utilities Corporation (plaintiff below), 53 F. (2d) 932. Morris 
Simon, Lawrence Koenigsberger, Eugene Young, and Selig C. Brez, 
all of Washington, D. C., for appellants. John Paul Jones and Hugh 
C. Bickford, of Washington, D. C., for appellee. 


Wisconsin. 


Payment of dividends in relation to amount of paid-up stock; 
recovery by trustee of bankrupt corporation of dividends illegally 
paid. Action by the trustee in bankruptcy of a Wisconsin corpo- 
ration to recover from stockholders the amount of certain dividends 
alleged to have been paid illegally. Section 182.19 of the Wisconsin 
Statutes provides that no dividend shall be paid until at least 50% 
of the authorized stock has been fully paid in. Formerly par value 
stock only was authorized in Wisconsin. “Under established doc- 
trine the capital stock constituted a trust fund for the benefit of 
creditors.” It was contended that as the present statutes authorize 
more than one kind of stock and as the corporation had issued 
redeemable par value preferred stock and non-par value common 
stock the trust fund theory was ipso facto destroyed and the pro- 
vision of law referred to above is inapplicable and unworkable since 
“it is impossible to tell what the capital stock of the corporation is.” 
The Wisconsin Supreme Court affirms the order below overruling a 
general demurrer to the complaint. Section 180.06 of the Statutes 
provides that a Wisconsin corporation having both par value and 
non-par value stock shall not transact business with others than its 
members until at least one-half of the authorized par value of the 
par value stock and one-half of the authorized number of shares of 
the non-par value stock has been subscribed and one-fifth of the 
amount and the number authorized, respectively, shall have been 
paid in. The court says that Sections 182.19 and 180.06 may be said 
to be in pari materia. “* * * the time when dividends may be paid 
is to be ascertained by the rule laid down in Section 180.06” (limita- 
tion on doing business with others than members). Goetz vs. 
Williams et al., 240 N. W. 181. Fish, Marshutz & Hoffman, of 
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“Amateur” Corpo 


To be transacting business in any state as a for- 
eign corporation—that is as a corporation from 
another state—is not the complicated or trouble- 
some or expensive affair that many corporations 


are making it, if handled ex- 
pertly and efficiently. The 
principal cause of the troubles 
some corporations experience 
is “Amateur” representation 
—-statutory representation in 
a state by men able and expe- 
rienced in the company’s 
business matters, perhaps, 
but totally unfamiliar by the 
very nature of their abili- 
ties and experience, with 
statutory requirements as to 
papers served and what to do 
with them, reports to be filed, 
forms for them, and the pur- 
pose and importance of 
them, taxes to be paid and 
the methods of computing 
them. This unfamiliarity— 
plus, sometimes, a feeling 
that all such matters are in- 
significant in comparison 
with sales, manufacturing, 
merchandising and financial 
matters—is from time to 
time involving the com- 
panies using such represen- 
tation in friction with the 
state that requires special 


HOW THE CORPORATI 
IN FOREIGN CO} 


For forty years The Corporation 


Trust Company has been 
for counsel the detail work of 
ing corporations and aad ie a ; 


statutory representation, and in 

state and territory of the United Sie 
and in every province of Canada it 

its own offices and representatives 
that purpose. 

Naturally, even almost au 
this company, therefore, has 
information as to what attitude is taken 
in each state towards any phase of 
ness by corporations from outside 
state. Into this company’s files go 
court decisions of every state on what 
constitutes doing business within 
borders, the rulings of state officials on 
Se 7 of the statutes, and notes on 

e course taken in each different state 
on each different set of facts. 

And all this information is kept con- 
stantly classified for quick reference at 
any moment. 

when any attorney receives from @ 
client-corporation a request for advice 
as to whether or not the company’s pat 
- —) * business transactions 
ior its qualification in any 
state or states, and if the transactions 
are of a nature to arouse doubt or x 
certainty, he has only to call on 


Corporation Trust Compe fer an _= 
stract of the statutes, 

dents, and court decisions | va 
that of transaction in the 


I 
= advice, then, can be based on & 
study of complete and absolutely we 
date information. 


But though this service of The Cor 
poration Trust Company is 
only to attorneys, its ultimate bene- 
ficiary is, of course, the 
itself. 

It enables any corporation to get 
from its own lawyer advice coca ona 

information 


when 
femal wivtechhe 5 pas aaa 
to the attorney all the forms and 
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te Representation 


legal counsel to settle, in over-taxation that often 
is never discovered, and frequently in penalties 
that should have been unnecessary. 

When statutory representation of a foreign cor- 


I@RUST COMPANY SERVES 


TION MATTERS 


he needs for correct preparation of 

When the papers are completed 
The Corporation Trust Company then 
has them filed and record for him 
at the required places without an hour’s 
unnecessary loss of time. 

After qualification this company fur- 
nishes the agent required in the state 
for service of process and keeps the 
corporation’s attorney informed of all 
taxes to be paid and reports to be filed 
by his client to maintain its corporate 
as in the state; informs him 

= y of any changes in law, rulings 
Officials, or decisions of courts, that 
ect his client’s interests. 


In addition, but without additional 
charge, The Corporation Trust Com- 
pany furnishes to the attorney, or upon 

request, to the corporation itself 
ape to that officer or employee of 
the semente Somgnetes by the attorney) 
its Corporation Tax Service, State and 
Local. This Service presents, in loose- 
leaf form kept constantly up-to-date, 
complete information in_regard to the 
Franchise or License Taxes, the In- 
come Taxes, the General Property 
Taxes, and any other taxes, state or 
local, applying to ordinary business 
corporations, in each state in which the 
company is represented. For each such 
tax this Service shows of what corpo- 
rations the tax is required, exemptions 
basis of tax rate, when to be paid an 
to whom, how to obtain extensions, 
how and where to appeal from the as- 
sessing official or body, reports and 
returns required and where and when 
to be filed, and all the applicable offi- 
cial opinions, rulings, definitions and 
court decisions, and text of all law sec- 

governing. 


It is such completeness of service, 
probably no other organization 
ever equal, that has oven: in 


corporations, man of them 
the largest institutions of their kind in 
the world. 


poration in any state is in the 
hands of The Corporation 
Trust Company, its details 
are attended to by men who 
are specialists in that one job 
—and who have no other and 
more important line of busi- 
ness to divide attention with. 
Bothers, annoyances, and 
friction with State officials, 
are thus cushioned in an 
organization of experts with 
forty years’ acquaintance 
with the work to be done. 

The cost per year for hav- 
ing such service in any state 
rendered through your regu- 
lar attorney is so small that 
the cost of straightening out 
one serious delinquency aris- 
ing from inexperienced rep- 
resentation would, in most 
cases, more than overshad- 
ow it. 

Read at the left the details 
of this service, then write us 
for a discussion of its appli- 
cation, through your attor- 
ney, to your own business 
today. 
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Milwaukee (I. A. Fish, of Milwaukee, of counsel), for appellants. 
Reginald I. Kenney, of Milwaukee (Miller, Mack & Fairchild, of 
Milwaukee, of counsel), for respondent. 


Foreign Corporations | 


General. 


Substituted service of process on and jurisdiction of state courts 
over foreign corporations. The following excerpted from 157 A. 562 
may prove to be a helpful summary. “In Kane vs. Essanay Film 
Mfg. Co., 119 A. 779, it is held ‘that the right to serve process on 
the Secretary of State of New Jersey as the agent of a foreign cor- 
poration only arises when the foreign corporation is sought to be 
made liable for an act which arose out of the transaction of business 
in this state, and that the statute has no reference to any other char- 
acter of liability as to foreign corporations.’ In Morris & Co. vs. 
Skandinavia Ins. Co., 279 U. S. 405, it was said that ‘the purpose of 
state statutes requiring the appointment by foreign corporations of 
agents upon whom process may be served is primarily to subject 
them to the jurisdiction of local courts in controversies growing out 
of transactions within the state.’ In Simon vs. So. Ry. Co., 236 U. S. 
116, the court said: ‘* * * This power to designate by statute the 
officer upon whom service in suits against foreign corporations may 
be made relates to business and transactions within the jurisdiction 
of the state enacting the law. Otherwise, claims on contracts, 
wherever made, and suits for torts, wherever committed, might, by 
virtue of such compulsory statute, be drawn to the jurisdiction of 
any state in which the foreign corporation might at any time be 
carrying on business. The manifest inconvenience and hardship 
arising from such extraterritorial extension of jurisdiction by virtue 
of the power to make such compulsory appointments could not defeat 
the power if in law it could be rightfully exerted. But these possible 
inconveniences serve to emphasize the importance of the principle 
laid down in Old Wayne Mut. Life Ass’n vs. McDonough, 204 U. S. 
22, that the statutory consent of a foreign corporation to be sued 
does not extend to causes of action arising in other states.’ ” 


New York. 


Unlicensed foreign corporation may bring action in New York on 
contract not made there if corporation is not doing business there. 
The Municipal Court of City of New York, Borough of Manhattan, 
Ninth District, denies, here, the motion to dismiss complaint for 
insufficiency. To the extent of the subject matter of the foregoing 
caption the court says: “The first cause of action alleges that the 
plaintiff, a foreign corporation, sold and delivered to the defendants 

“at their request merchandise of the value of $383.25, of which a 
balance remains due and unpaid although duly demanded. This 
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states a good cause of action even though there is no allegation that 
the plaintiff has obtained authority to do business in this state, 
because it nowhere appears in the complaint that the plaintiff is 
engaged in doing business here or that the contract was made here. 
Both these conditions must exist to render the cause of action insuffi- 
cient for failure to obtain a certificate of authority. If the plaintiff 
was really engaged in doing business in this state and the contract 
was made here and no certificate was obtained under section 218 of 
the General Corporation Law, the defendants can allege those facts 
in their answer.” Kaynee Co. vs. Lesnik, 254 N. Y. Sup. 822. 
Solomon S. Leff, of New York City, for plaintiff. William B. 
Linder, of New York City, for defendant. 
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Qualified foreign corporation is amenable to certain local laws. 
Motion, here, to dismiss a complaint is denied by the New York 
Supreme Court, Special Term, Monroe County. The court says: 
“The defendant corporations are foreign corporations, but filed cer- 
tificates authorizing them to do business in this state. This makes 
them amenable to the laws of this state with reference to transac- 
tions had in this state or affecting property within this state.” Action 
is on a contract of employment, alleged to have been broken. Dur- 
ing the pendency of the action the contracting corporation trans- 
ferred all its assets to the named defendant corporation and was 
thereby rendered insolvent. It is claimed that the conveyance was 
fraudulent. (New York Debtor and Creditor Law, §273.) “The 
plaintiff was a creditor, under the definition (Id. §270), of the 
Elaborated Ready Roofing Company, which was rendered insolvent 
by the assignment in question. The assignment is, therefore, treated 
as fraudulent without regard to the actual intent; the assignment 
having been made without fair consideration. The complaint states 
a cause of action.” Pallott vs. La Salle Roofing & Shingle Co. et al., 
254 N. Y.S. 748. O’Brien & Emerson, of Rochester, for the motion. 
Samuel Levy, of Rochester, opposed. 


Texas. 





Pasting posters in Texas, such having been made and shipped from 
without the state in connection with advertising contract constitutes 
“doing business” in Texas. A Delaware corporation, conducting its 
business from New York (it made no allegation that it has a permit 
to do business in Texas), entered into a contract, in New York, to 
make, supply, and paste or have pasted on signboards, certain adver- 
tising posters for a Texas customer. Shipment was made from 
New York; an advertising company in Texas was employed by the 
Delaware corporation to paste the posters on certain signposts the 
list of which was submitted to and approved by the latter. Action 
is on the contract against the advertiser. Reversing the court below, 
which found for the plaintiff, the Court of Civil Appeals of Texas 
(Texarkana) holds that the activities described above constitute the 
“doing of business” in Texas and that, consequently, the Delaware 
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corporation may not maintain the suit. The court says: “A foreign 
corporation making posters for outdoor advertising out of the state, 
and sending them within such other state and pasting them upon 
billboards by labor within such other state, would have to obtain 
a permit to do business in such other state before it could maintain 
a suit thereon. The pasting of the paper signs on billboards by labor 
within the state involved no question of the delivery of the paper 

+ Signs, but concerned merely the doing of a local act separate from 
the interstate shipment and after it had terminated.” Motor Supply 
Co. vs. General Outdoor Advertising Co., 44S. W. (2d) 507. Marvin 
H. Brown & Son, of Fort Worth, for appellant. Johnson & White, 
E. S. Allen, and C. W. Goerte, all of Fort Worth, for appellee. 


Taxation 
Arizona. 

Payment of state and county taxes by check the bank on which 
drawn closing before collection effected. Arizona state and county 
taxes became delinquent on November 2 (1925). Certain corpora- 
tions sent their checks (drawn against adequate balances in local 
banks) covering the amount of their respective tax bills to the 
county treasurer, the tax collector, on or before such date. Receipts 
were issued and the taxes marked “paid.” On November 25 the 
banks on which the checks were drawn were closed, as insolvent. 
The county treasurer had not presented the checks for payment. 
Thereafter the records of tax payments were canceled, suits were 
brought to collect such, judgments were entered in favor of the 
county and such judgments were duly paid. Present actions (con- 
solidated) are against the county treasurer and the surety on his 
official bond claiming that the treasurer’s failure to present the 
checks for payment constituted negligence in the performance of 
his official duties for which he and his bondsmen were liable. The 
court below rendered judgment for plaintiffs; the Supreme Court of 
Arizona reverses and remands with instructions to enter judgment 
in favor of appellants in each case. The court says that “it is the 
general rule that when a public officer who (as in Arizona) is author- 
ized to receive payment only in money accepts a check or similar 
instrument, he does so not as agent for the county, in his official 
capacity, but in his private capacity, as the agent of the party who 
sends him the check; and continues to act as such private agent 
until the cash actually passes into his hands. Then, and not until 
then, does he act in his official capacity as agent of the county. 
* * * Tf an act is not an official duty, private custom, no matter 
how long continued, cannot make it such.” As the county treasurer 
in accepting the checks acted in his private capacity solely neither he 
nor his surety is liable in a suit on his official bond as for neglect 

‘ of or dereliction in official duty. Weidler et al. vs. Arizona Power Co. 
et al., 7 P. (2d) 241. John A. Ellis, of Prescott, for appellant Weidler. 
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Stockton & Perry, Stanley A. Jerman and Thomas P. Riordan, all 
of Phoenix, for appellant National Surety Co. 


General. 


Equity proceedings in Federal courts to enjoin collection of 
allegedly unconstitutional state taxes. Two cases decided by the 
United States Supreme Court on February 15, 1932. A Mississippi 
case, Mathews et al. vs. Rodgers et al., relates to a state license tax 
on those engaged in the business of buying or selling cotton; an 
Illinois case, Stratton (formerly, Emmerson) vs. St. Louis South- 
western Railway Company, relates to a state annual license fee or 
franchise tax for foreign corporations (see The Corporation Journal 
for April, 1931, page 378). In each case, below, injunction against 
collection of the tax was granted. The Supreme Court reverses, 
holding that there was want of jurisdiction in the Federal courts 
below, in equity, since in each case there was an adequate remedy 
at law. The Court says: “If the remedy at law is plain, adequate, 
and complete, the aggrieved party is left to that remedy in the state 
courts, from which the cause may be brought to this Court for review 
if any federal question be involved, or to his suit at law in the 
federal courts if the essential elements of federal jurisdiction are 
present.” In each case, here, there exists an adequate remedy at 
law,—payment of the tax under protest, in Mississippi, and under 
duress and protest, in Illinois, and the bringing of an action at law 
for its recovery. As to Illinois—“where the payment is of a cor- 
porate franchise tax like the present, made to avoid forfeiture of the 
franchise, which would result from non-payment, there is such duress 
as entitles the taxpayer to recover.” “There being a legal remedy 
for the recovery of the tax, no case is made for invoking the jurisdic- 
tion of equity to enjoin collection of it in the absence of allegations 
setting up special circumstances which would render the legal 
remedy inadequate.” In Mississippi—on the jurisdiction of equity 
to avoid a multiplicity of suits at law—“In general, the jurisdiction 
of equity to avoid multiplicity of suits at law is restricted to cases 
where there would otherwise be some necessity for the maintenance 
of numerous suits between the same parties, involving the same 
issues of law or fact. It does not extend to cases where there are 
numerous parties plaintiff or defendant, and the issues between them 
and the adverse party are not necessarily identical. While the pres- 
ent bill sets up that the single issue of constitutionality of the taxing 
statute is involved, the alleged unconstitutionality depends upon the 
application of the statute to each of the appellees, and its effect upon 
his business, which is alleged to be interstate commerce. The bill 
thus tenders separate issues of law and fact as to each appellee, the 
nature of his business and the manner and extent to which the tax 
imposes a burden on interstate commerce. The determination of 
these issues as to any one taxpayer would not determine them as to 
any other. There was thus a failure of such identity of parties and 
issues as would support the jurisdiction in equity.” 
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Illinois. 


See under “General” on page 161, herein. 


Louisiana. 


Interstate motor bus company liable for dealer’s gasoline tax on 
imported gasoline to extent of its use within state. The Louisiana 
statute here involved provides for a 4¢ per gallon tax on all gasoline 
or motor fuel “sold, used or consumed in the state for domestic con- 
sumption” to be collected from those “engaged as dealers in the 
handling, sale, or distribution of such products within the state”; 
“dealer” is so defined as to include one “who imports such gasoline 
or motor fuel from any other state or foreign country for distribu- 
tion, sale or use in the state.” Here, the motor bus company (receiv- 
ership existing) imported gasoline from another state, in tank car 
loads, deposited it within Louisiana in storage tanks, and from these 
tanks pumped it, as needed, into the tanks of its vehicles, and those 
of its subsidiaries, which vehicles were operated over the roads of 
Louisiana and of those of adjoining states. The receiver’s claim is 
that the company is not a dealer or distributor within the meaning 
of those terms as used in the statute; and, so, is not subject to the 
tax at all; or, in any event, is not subject to tax on so much of the 
gasoline as is destined for interstate use. The state claims that the 
company is a “dealer” as it “distributes” the gasoline after it has 
come to rest within the state, and, so, is liable for the tax on all the 
fuel imported regardless of where it is used or consumed. The 
Supreme Court of Louisiana, amending and then affirming the judg- 
ment below sustaining the state’s contention, holds that the company 
is a “dealer” within the meaning of the statute and is liable for the 
tax to the extent, but to that extent only, of all gasoline used and 
consumed within the state of Louisiana, including that used and con- 
sumed ‘on interstate trips.’” State vs. Johnson, 138 So. 503. Pi 
R. Sandoz, of New Orleans (Robert J. O’Neal, of Shreveport, of 
counsel), for the State. Dickson & Denny, of Shreveport, for W. H. 
Johnson, the receiver. 


Mississippi. 


See under “General” on page 161, herein. 


New Jersey. 


Franchise tax on corporation having both par value and no par 
value stock. This is an appeal to the New Jersey State Board of 
Tax Appeals from the action of the State Tax Commissioner in 
making a franchise tax assessment against a New Jersey corporation. 
The company was incorporated in 1890; at that time there was no 
provision under the New Jersey law authorizing the issuance of no 
par value shares; the base for the franchise tax, then, was the par 
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value of the issued and outstanding capital stock. Later, the issu- 
ance of no par value stock was authorized; thus, corporations having 
par value shares and those having no par value shares were permitted. 
The franchise tax base for a “corporation issuing shares of stock 
without nominal or par value” is the number of issued and outstand- 
ing shares. Both of these taxing provisions are carried in the present 
law (Act of 1921). Corporations having both stock with par value 
and stock of no par value soon came into being; the corporation 
here involved is one of these. The Tax Commissioner assessed the 
questioned franchise tax on a combined basis; on the stock having 
a par value, on the par value, and on the stock having no par value, 
on the number of shares. The company contends that as it is a 
corporation having stock of no par value its tax should be based, 
exclusively, on the total number of shares (both par value and no 
par value) issued and outstanding. The Board sustains the Com- 
missioner’s assessment, saying, after conceding “the Act of 1921 to 
be inartistically drawn,” that “if the Tax Commissioner in deter- 
mining the basis of assessment had interpreted the law as the 
appellant seeks to have it determined, then he would necessarily 
have ignored and treated as null and void the specific provisions of 
the Act relating to the assessment of the tax on full paid [i. e., 
par value] stock.” The North American Company vs. State Tax 
Commissioner, decided February 2, 1932. Raymond B. Goodell, of 
New York, N. Y. (Sullivan & Cromwell, of New York, N. Y., on the 
brief), for appellant. For the respondent, the Attorney General of 
New Jersey by Deputy Attorney General John J. Solan. 


New York. 


No franchise tax due from corporation in hands of receiver who 
is holding corporation’s property solely for purpose of “winding-up.” 
A franchise tax under Section 182 of the New York Tax Law was 
assessed against the corporation here involved, “being a corpora- 
tion solely engaged in holding real estate,” in the hands of receivers. 
It is conceded that for no part of the period for which the tax was 
assessed did the receivers carry on the business of the corporation 
and that they were holding the corporation’s property for purposes 
of winding-up the business. Motion by the equity receivers to 
compel the purchaser of the subsequently sold property to pay the 
tax. The United States District Court, Western District of New 
York, after citing and quoting from Michigan Trust Co. vs. Michigan, 
C. C. A. 6, 52 F. (2d) 842 (The Corporation Journal for December, 
1931, page 66), wherein it was held that in no event is a receiver 
liable for franchise taxes assessed after his appointment for any 
period during receivership (although the corporation itself may 
remain liable), says that it does “not follow the reasoning of this 
case. To do so would mean that a Federal equity receivership 
would prove a refuge from the power of a State to tax.” However, 
the court holds that the present tax is not due since the receivers 
held the property for the purpose only of winding-up the corpora- 
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tion’s business. McKinney, Marsh and Cushing, Inc. vs. Jackson 
Health Résort, Inc., decided February 18, 1932, Commerce Cleari 
House Court Decisions Reporting Service, Requisition No. 60274. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at some one of the offices 
of The Corporation Trust Company. 


Inter Lake Iron Corporation Marine Midland Corporation 
American District Telegraph Co. Happiness Candy Stores, Inc. 
Transamerica Corporation Twin City Rapid Transit Company 
United Fruit Company Blue Ridge Corporation 


New Jersey Tobacco Company Columbia Baking Company 
United States Tobacco Company Castles Ice Cream Company 


American Stove Company United Corporation 

Electric Power Associates, Inc. Continental Baking Corporation 
Warner Bros. Theatres, Inc. The Massey-Harris Company 
Ward Baking Corporation Standard Investing Corporation 


North American Utility Securities Corporation 
General Automatic Lock Nut Corporation 
St. Louis Motor Coach Corporation 
International Patent Corporation 
General Outdoor Advertising Co. Inc. 


Some Important Matters for 
April and May 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by The Corporation 
Trust Company System sends timely notice to attorneys for subscribing corpo- 
rations of report and tax matters requiring attention from time to time, furnish- 
ing information regarding forms, practices and rulings. 


ALaBaAMAa—Annual Franchise Tax payable April 1 but may be paid 
without penalty until April 30—Domestic and Foreign Corpo- 
rations. 


ArKANSAS—Income Tax Return and Return of Information at the 
source due on or before May 15.—Domestic and Foreign Cor- 
porations. 


Cororapo—Annual License Tax due on or before May 1—Domestic 
and Foreign Corporations. 
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DeLtawakE—Annual Franchise Tax due after April 1 and before July 1. 
—Domestic Corporations. 


DomMINION OF CaNaDA—Annual Summary due between April 1 and 
June 1—Domestic Companies having capital stock. 
Annual Income Tax Return due on or before April 30.— 
Domestic and Foreign Corporations. 


Fiorripa—Annual List of Officers and Directors due on or before 
June 1—Domestic and Foreign Corporations. 


Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 


MassaCHUSETTS—Excise Tax Return due between April 1 and April 10. 
—Domestic and Foreign Corporations. 


Missourr—Annual Franchise Tax due on or before May 15.—Delin- 
quent after June 1—Domestic and Foreign Corporations. 
Income tax due on or before June 1.—Domestic and Foreign 
Corporations. 


Montana—Annual Statement due within 2 months from April 1.— 
Foreign Corporations. 


NEBRASKA—Statement to Tax Commissioner re: stockholders residing 
in Nebraska due on or before April 15.—Foreign Corporations. 


New YorK—Return of Information at the source due on or before 
April 15.—Domestic and Foreign Corporations. 


NortH Carotina—Annual Report (Capital Stock and Franchise Tax 
Report) due on or before May 1.—Domestic Corporations. 


Ruope IsLtanp—Semi-annual Report to Chief Factory Inspector due 
in April and October—Domestic and Foreign Corporations 
employing 5 or more persons in Rhode Island. 


TENNESSEE—Annual Excise Tax Report due on or before May 1.— 
Domestic and Foreign Corporations. 


Texas—Annual Franchise Tax due on or before May 1.—Domestic 
and Foreign Corporations. 


VerMont—List of Stockholders due on or before April 5.—Domestic 
and Foreign Corporations. 
Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 


Vircinta—Income Tax Return and Return of Information at the source 
due on or before April 15.—Domestic and Foreign Corporations. 


West Vircrnta—Annual Report due in April_—Foreign Corporations. 


Wisconstn—Income Tax due on or before June 1.—Domestic and 
Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 
Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief sum- 
mary of the statutory requirements, procedure and costs of incor- 
poration, completely revised to reflect the changes made by the 
amendments of 1931. 
Amendments to Delaware Corporation Law, 1931. Gives the full text 
of those parts of the law amended, indicating by brackets the 
matter repealed and by italics the new matter added. 


Incorporation in Canada Under the Dominion Act. Explains the pro- 
cedure for incorporation of Canadian companies, the requirements, 
taxes, maintenance of office, etc., and all the special features of the 
Dominion Companies Act. Attorneys with a client who may, be- 
cause of tariff barriers, be considering the organization of a Cana- 
dian company to conduct the company’s Canadian or export 
business, will find this pamphlet extremely useful. 

When Corporations Cross the Line. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation 
makes itself amenable to them. Of interest both to attorneys 
and to corporation officials. 

What Constitutes Doing Business. (Revised to April, 1930.) A 208-page 
book containing brief digests of decisions selected from those in 
the various states as indicating what is construed in each state 
as “doing business.” The digests are arranged by state, but a 
Table of Cases and a Topical Index make them also accessible 
either by case name or topic. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should 
be qualified. The questions are those which will usually bring out 
the points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are © 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents 
from the experiences of different corporations. 

Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
so many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also find this pamphlet useful when considering the matter 
of what state to choose for incorporation of a client’s business. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests 
for stock transfer are divided and how the principal requirements 
for each classification may be determined, either by the transfer 
agent or the individual desiring transfer made. 
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Do You Draft Corporate 
Charters? 


If so, you have probably been vexed by the mul- 
titude of legal problems in the field of corporate 
securities. Unless you are an alumnus of the 
University of Southern California, you probably 
did not see Professor Jones’ valuable discussion 
of “Redeemable Corporate Securities,” published 
in the December, 1931, issue of the Southern Cal- 
ifornia Law Review. 


LEGAL PERIODICAL DIGEST pre- 
sented an accurate summary of this article 
and other leading law review articles in 
the February loose-leaf issue. You can 
not read all of the law reviews, indeed 
you probably do no more than glance 
through the review published by your own 
school. LEGAL PERIODICAL DIGEST 
digests ALL of these periodicals in quickly 
assimilated form once a month, arranged 
under appropriate headings, and thoroughly 
indexed. 


Commerce Clearing House, Inc., 
Loose Leaf Service Division of The Corporation Trust Company 
205 W. Monroe Street, Chicago, III. 
Send me your 1932 Legal Periodical Digest for free examination. If I 
do not return it within twenty days I will pay $15 for the complete Service 
with continuing reports to December 31, 1932. 
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Delaware 
Corporation Law 


and 


Equity Practice 


by 
Charles C. Keedy 


of the Wilmington, Delaware Bar 
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As the oldest and 
largest or, 
assist attorneys in 
the incorporation and 
corporate maintenance 
of Delaware Com- 
panies, The Corpora- 
tion Trust Company 
has chosen this wor 
of Mr. Keedy’s as the 
one book of its kind 

ing for this organi- 
zation to offer. 
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. Every lawyer with 
tion practice should have it. Book will be 
sent prepaid, bill for price—$7.50—to follow. . 
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